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I. STATEMENTS 

A.  Jurisdictional Statements 
 

1. Subject-Matter Jurisdiction 
 

The Superior Court had subject-matter jurisdiction over this civil action 

because it is a court of general jurisdiction without regard to the amount in 

controversy.1 

2. Appellate Jurisdiction 
 

This Court has appellate jurisdiction over “all appeals arising from final 

judgments, final decrees or final orders of the Superior Court[.]”2  While this Court 

has yet to opine on the issue regarding Virgin Islands Rule of Civil Procedure 60(b), 

it is a well-settled legal principle in other jurisdictions that an order denying a Rule 

60(b) motion is immediately appealable.3 The Superior Court’s Order denying 

                                                 
1 See 4 V.I.C. § 76(a). 
2 See 4 V.I.C. § 32. 
3 See Walsh v. United States, 571 F. App'x 109, 110 (3d Cir. 2014)(asserting 
jurisdiction over review of a denial of a Rule 60(b) motion); Budget Blinds, Inc. v. 
White, 536 F.3d 244, 251 (3d Cir.2008); Jackson v. Los Lunas Cmty. Program, 880 
F.3d 1176, 1190 (10th Cir. 2018)(citing cases); United States v. Sierra Pac. Indus., 
Inc., 862 F.3d 1157, 1166 (9th Cir. 2017), cert. denied, 138 S. Ct. 2675  (2018). 
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Appellant’s V.I.R. Civ. P. 60(b) motion  was an immediately appealable final order 

(JA5.) Appellant filed a timely Notice of Appeal.  (JA1-3.)  

B. Statement of the Issues Presented for Review 
 

1. The Superior Court Erred When It Denied Appellant’s V.I. R. Civ. 
P. 60(b) motion as moot. 

The Superior Court denied Appellant’s Rule 60(b) motion as moot because 

“subsequent court filings by Suid and the Firm have established that the parties have 

filed new arbitration proceedings before the AAA and an arbitrator has been 

appointed.  Given that the parties have proceeded to arbitration, Suid’s Motion will 

be denied as moot.” (JA7).  This holding by the Superior Court constitutes clear 

error because it completely ignored Appellant’s argument that Appellees had no 

right to file a new arbitration proceeding. After all, as more fully explained below, 

Appellees had waived their right to arbitration by refusing to adhere to the AAA’s 

mandate that they pay the required fees.   

2. The Superior Court Erred When It Refused to Stay the new 
arbitration proceeding filed by Appellees. 

The Superior Court also abused its discretion when it refused to stay the new 

arbitration proceedings.  The Superior Court’s denial of the motion to stay was 

premised on its contention that “The Court finds no reason, nor does Suid provide 
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any to justify a stay order in a matter that is dismissed.”  (JA10) However,  Appellant 

alerted the Superior Court that the AAA specifically stated that the new arbitration 

proceedings would be stayed if a Court of appropriate jurisdiction issued a stay 

order. (JA293)  Because Appellees had waived their right to arbitrate, the Superior 

Court should have stayed the newly filed arbitration proceedings and abused its 

discretion by failing to do so. 

C.  Statement of the Standard of Review 
 

Review of the application of law is plenary.4  Review of the application of a 

mixed question of law and fact is plenary.5 Discretionary decisions are generally 

reviewed for abuse of discretion, unless the discretionary decision is based upon the 

interpretation or application of a legal precept, or is a mixed question of law and 

fact, in which case review is plenary.6 The Superior Court's denial of Appellant’s 

Rule 60(b) motion as moot is subject to plenary review by this Court because it 

involves a mixed question of law and fact.  The Superior Court’s denial of 

                                                 
4 See St. Thomas-St. John Bd. of Elections v. Daniel, 49 V.I. 322, 329 (V.I. 2007). 
5 See Najawicz v. People of the Virgin Islands, 58 V.I. 315, 323 (V.I. 2013). 
6 See Beachside Assocs., LLC v. Fishman, 53 V.I. 700, 711 (V.I. 2010); see also 
George v. People, 59 V.I. 368, 386 (V.I. 2013); Alexander v. People of the Virgin 
Islands, 60 V.I. 486, 494 (V.I. 2014). 
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Appellant’s motion seeking a stay of the newly filed arbitration proceedings is 

reviewed for an abuse of discretion. 

D. Statement of Related Cases and Proceedings 
 
 This case was previously docketed as S. Ct. Civ. No. 2019-0048 but was 

dismissed for lack of jurisdiction. 

E. Statement of the Case and Facts Necessary to Understand the Issues  
 

Appellant/Plaintiff filed an action for damages by Complaint on July 20, 2018 

in the Superior Court of the Virgin Islands. (JA24.)  The litigation issues revolved 

around a billing dispute between a client and lawyer. (JA24.) Instead of filing an 

answer, Appellees/Defendants filed a Motion to Compel Arbitration, Dismiss the 

Case or in the alternative, Stay the Proceedings, dated September 4, 2018.  (JA28) 

On October 26, 2018, the Superior Court, relying on this Court’s opinion, Whyte v. 

Bockino, et. al., S. Ct. Civ. No. 2017-0024 (V.I. 2018), granted the Appellees’ 

motion to dismiss and ordered arbitration.  (JA197.)  The Superior Court did so 

despite the absence of any evidence that the contracts for legal services affected 

interstate commerce. 
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Following the Superior Court’s Order, on October 31, 2018, Appellant filed 

his demand for arbitration with the American Arbitration Association (AAA) as 

required by the Superior Court. (JA126).  The case was AAA 01-28-0004-1377. 

(JA126.) Appellant properly filed that demand under the Consumer Rules of the 

AAA.  (JA126) Attached to the demand for arbitration were the complaint filed in 

the Superior Court, the contract for legal services between the parties relied upon by 

the Superior Court in ordering arbitration, and the October 26, 2018 memorandum 

opinion and order of the Superior Court dismissing the action with prejudice and 

ordering arbitration. (JA157-58).   

On November 27, 2018, the AAA responded to the arbitration demand and 

agreed the Consumer Rules of the AAA applied to the dispute. (JA179.)  The letter 

also informed Appellees/Defendants that they were required to register their 

business with the AAA, which they never did, as well as pay a registry fee if they 

wished to apply different arbitration terms, which they had never done. (JA179.) 

The AAA informed the Appellees/Defendants the arbitration fee totaling $3,050.00 

must be paid for the arbitration—the same arbitration they specifically asked the 

Superior Court to impose on Appellant—to proceed.  The letter informed Appellant 
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that he only needed to pay a $200 filing fee, which he eventually did.  The deadline 

to pay the filing fees was December 11, 2018.   

On December 11, 2018, Appellees/Defendants wrote to the AAA refusing to 

pay the required filing fee. Appellees/Defendants further demanded that the AAA—

the institution that was identified in the arbitration agreement as governing any 

arbitration proceeding—violate its Due Process Protocol and apply rules contrary to 

the rules of AAA that have been and were in place at the time the arbitration 

agreement was signed by the parties. (JA181.) 

On December 12, 2018, the AAA wrote to the parties again and noted that the 

Appellees/Defendants $3,050, registry and arbitration fees had not been paid. 

(JA183).  The deadline for paying those fees was extended to December 27, 2018, 

and the AAA refused to apply Appellees/Defendants provisions or the commercial 

rules because it violated AAA Due Process protocols and the arbitration agreement 

provided explicitly that AAA rules would govern. (JA183.) 

On December 13, 2018, Appellant/Plaintiff paid the $200.00 filing fee. 

(JA185.)  On January 4, 2019, an email was received by the parties from the AAA 

indicating once again that the Consumer Rules of the AAA were the applicable rules 
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in this case and that the Appellees/Defendants must remit payment of $3,050.00 no 

later than January 18, 2019. (JA188).  Appellees/Defendants refused to do so. 

Finally, on January 23, 2019, the AAA wrote to the parties and indicated that 

the Appellees/Defendants refused to fulfill their obligation to pay the required 

arbitration fees, the matter must be closed, Appellant/Plaintiff’s filing fees refunded 

and Appellant was free to pursue his case in Court . (JA190.)    

Because Appellees/Defendants refused pay the required fees and forced the 

AAA to have to close the matter, Appellant/Plaintiff was left without a forum to 

litigate his valid claims against Appellees and Appellees action constituted waiver.  

But, Appellant was not without recourse because the post-judgment events qualified 

as reasons for the Superior Court to set aside its prior judgment ordering arbitration 

because Appellees conduct constituted waiver of their right to arbitrate the dispute.   

Appellant, therefore, used a procedural mechanism available to him to seek relief 

from the prior Superior Court judgment and filed a motion under V.I.R. Civ. P. 60(b) 

to reinstate his dismissed case. (JA149.) It is undisputed that the January 30, 2019 

Rule 60(b) motion filed by Appellant was timely under the rule. 

It was not until September 22, 2019—eight months after the AAA closed the 

first arbitration proceeding and eight months after Appellant filed his Rule 60(b) 
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motion in the Superior Court—did Appellees, not Appellant, improperly file a new 

arbitration proceeding in the AAA under the same Commercial Rules the AAA 

previously stated did not apply. (JA361-362).   

Appellees never sought to have the Superior Court set aside the prior ruling 

of the AAA. 

Unsurprisingly, the arbitrator in the new and unauthorized arbitration 

proceeding rejected Appellees' demand that the Commercial Rules apply holding: 

The law offices of Karen A Bentz, PC, has moved for this matter to 
proceed under the Commercial Rules, in light of contractural language 
setting to that effect. Mohammed Suid has responded that the matter 
should proceed under the AAA's Consumer Rules, since the issue was 
previously decided, and the opinion of the AAA had concluded that the 
Consumer Rules were in effect since the strictures which would have 
enabled avoidance of those rules had not been followed by The law 
offices of Karen A Bentz, PC.  
 
Being advised in the premises, it is Ordered that the Consumer rules 
will be applied. The earlier AAA ruling remains dispositive of this 
issue. 

 
 (JA840.) 
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II. ARGUMENT 

A. Summary of Argument  
 

The Superior Court erred in denying Appellant’s Rule 60(b)7 motion as moot.  It 

was not moot.  Because Appellees refused to pay the costs of arbitration and the 

AAA closed the case, the Superior Court erred in considering the “new” arbitration 

proceedings.  The Superior Court’s error is even more significant when one 

considers that the initial order compelling arbitration was in error.  Appellant never 

agreed to the new arbitration proceedings filed by Appellees.   

Additionally, the Superior Court erred when it failed even to consider 

Appellant’s waiver argument, and this is a separate ground for reversal. 

Finally, because the AAA specifically stated that it would stay the new AAA 

proceedings pending an order from the Superior Court, the Superior Court erred in 

denying Appellant’s motion for a stay because Appellees waived the right to 

arbitration by refusing to pay the fees and forcing the AAA to close the case. 

                                                 
7 Appellant’s Rule 60 motion was made pursuant to Rule 60(b)(2), (b)(3), and (b)(6). 
(JA149, 151, 152, 154). See V.I.R. Civ. P. 60(b)(permitting relief from judgment for 
a variety of reasons). 
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This appeal presents the opportunity for this Court to formulate a clear and 

easy rule that all litigants can follow:  When a party files a motion to compel 

arbitration in the Superior Court, and the Superior Court grants the motion, the 

failure of the party to pay the required fees such that the AAA (or another arbitration 

forum) closes the case, constitutes a waiver of the right to arbitration and does not 

have the right to re-file or otherwise subsequently seek to enforce arbitration by 

filing a new arbitration proceeding.  Once closed, the nonmoving party is free to 

pursue his case in the Superior Court of the Virgin Islands by either filing a new case 

or avoid the costs of having to pay another new case filing fee by filing a V.I.R. Civ. 

P. 60(b) motion to have the Superior Court reopen his case.  Any new arbitration 

proceedings filed by the moving party are a legal nullity and must be stayed by the 

Superior Court of the Virgin Islands pending resolution of all court action. 

1. The Superior Court completely ignored Appellant’s waiver argument, 
and that Appellant never agreed to the new arbitration proceeding filed 
by Appellees. 

This Court has previously cautioned the Superior Court that it has no authority 

to ignore a valid argument placed before it by a litigant, and the failure to address 
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such arguments is, in and of itself, grounds for reversal.8 This failure to address an 

argument—even on a question of law to which this Court owes the Superior Court 

no deference—itself constitutes grounds for reversal.9  

The Superior Court completely ignored Appellant’s argument that Appellees 

waived the right to arbitrate and that Appellant never agreed to the new arbitration 

proceeding. (JA151,154, 261, 267.)10  This error warrants reversal. 

2. Appellant’s Rule 60(b) motion was not moot because Appellees waived 
their right to compel arbitration.  

In the December 12, 2018 letter from the AAA, it indicated that the 

administrative fees and arbitrator compensation had still not been paid by Appellees. 

The letter also explicitly stated the following: 

Please note: should the business not comply with our request by the above 
response date, we may decline to administer any other consumer disputes 
involving this business and request that the business remove the AAA name 
from its arbitration clause so that there is no confusion to the public regarding 
our decision. Furthermore, pursuant to the R-1(d) of the Consumer Arbitration 

                                                 
8 Gerace v. Bentley, No. 2015-0046, 2016 WL 4442556, at *3 (V.I. Aug. 22, 
2016)(“As this Court has previously emphasized, a court can never exercise its 
discretion to simply ignore a claim that a party has brought squarely before it.” Bryan 
v. Fawkes, 61 V.I. 416, 476 (V.I. 2014)(citing Garcia v. Garcia, 59 V.I. 758, 771 
(V.I. 2013)); accord, Austin-Casares v. Safeco Ins. Co. of America, 81 A.3d 200, 
208 n.11 (Conn. 2013)(“[A] trial court abuses its discretion when it fails to exercise 
its discretion.”). 
9 Gov't of the V.I. v. Connor, 60 V.I. 597, 604 (V.I. 2014). 
10 Frederick v. Ellet, 2014 WL 785051, at *2 (V.I. Super. Feb. 14, 2014). 
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Rules, should the AAA decline to administer an arbitration either party may 
choose to submit its dispute to the appropriate court for resolution. 
  
… 
 
If we do not timely receive the business’ portion of the filing fees, we will 
notify the parties that we have administratively closed this case and refund 
any payment received from claimant. 

 
(JA183.) The Appellees refused to pay, and the AAA closed the case. (JA190.) 
 

Courts have held on similar facts that a party who at one time compelled the 

parties to go to arbitration but then squandered that initial opportunity by refusing to 

pay the costs of the arbitration does not have a right to compel arbitration a second 

time. As the Tenth Circuit recognized in its Pre-Paid Legal Services opinion, two 

main lines of authority reach the same result via different routes.  See Pre-Paid Legal 

Services, Inc. v. Cahill, 786 F.3d 1287, 1293–1295, n. 3 (10th Cir.  2015).  

 The first line of cases holds that a party breaches the arbitration agreement 

when it fails to pay its portion of the fees of arbitration.  See Pre-Paid Legal Services, 

786 F.3d at 1293–1295, n. 3 (“As noted above, some courts have viewed a party's 

failure to pay its share of the arbitration fees as a breach of the arbitration agreement, 

which precludes any subsequent attempt by that party to enforce that agreement.”), 
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citing Brown v. Dillard’s Inc., 430 F.3d 1004, 1011 (9th Cir. 2005);11 Sink v. Aden 

Enters., 352 F.3d 1197, 1201 (9th Cir. 2003);12 and Garcia v. Mason Contract 

Products, LLC, 2010 WL 3259922, *3 (S.D.Fla. August 18, 2010).13 Accord 

                                                 
11 See Brown, 430 F.3d at 1008–1013 (Circuit court found that [defendant] “clearly 
breached the arbitration agreement” by refusing to pay to the AAA its portion of the 
arbitration filing fee and recognized that, “If we took Dillard's view and allowed it 
to compel arbitration notwithstanding its breach of the arbitration agreement, we 
would set up a perverse incentive scheme. Employers like Dillard's would have an 
incentive to refuse to arbitrate claims brought by employees in the hope that the 
frustrated employees would simply abandon them. This tactic would be costless to 
employers if they were allowed to compel arbitration whenever a frustrated but 
persistent employee eventually initiated litigation. We decline to adopt a rule that 
would encourage companies to refuse to participate in properly initiated arbitration 
proceedings. To promote our national policy in favor of arbitration, …  we must 
decline to compel it in this case.”)(internal citation omitted). 
12 See Sink, 352 F.3d at 1200-1201 (Circuit court found that defendant’s failure to 
pay the arbitration filing fee amounted to a material breach of the arbitration 
agreement because, otherwise, “a party refusing to cooperate with arbitration [could] 
indefinitely postpone litigation. Under [defendant]'s interpretation, the sole remedy 
available to a party prejudiced by default would be a court order compelling a return 
to arbitration. The same offending party could then default a second time, and the 
prejudiced party's sole remedy, again, would be another order compelling 
arbitration. This cycle could continue, resulting in frustration of the aggrieved party's 
attempts to resolve its claims. One purpose of the FAA's liberal approach to 
arbitration is the efficient and expeditious resolution of claims. …  This purpose is 
not served by requiring a district court to enter an order returning parties to 
arbitration upon the motion of a party that is already in default of 
arbitration.”)(internal citations omitted). 
13 See Garcia, 2010 WL 3259922, at *1-5 (district court found that by failing to 
timely pay its share of the AAA arbitration fee, Defendant materially breached its 
obligation to arbitrate and scuttled its opportunity to insist upon arbitration 
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Freeman v. SmartPay Leasing, LLC, 771 Fed.Appx. 926, 933 (11th Cir. May 3, 

2019);14 Gomez v. MLB Enterprises, Corp., 2018 WL 3019102, at *12–13 (S.D.N.Y.  

June 5, 2018);15 Spano v. V & J National Enterprises, LLC, 264 F.Supp.3d 440, 453-

459 (W.D.N.Y. 2017);16 Nadeau v. Equity Residential Properties Management 

                                                 
recognizing that Defendant had failed to comply with the “most elementary and 
basic of tasks necessary to carry out that arbitration that it fought for—paying the 
arbitrator's fee.” and where the party which had demanded arbitration in the first 
place so cavalierly ignored plaintiff’s right to speedy resolution of its claims when 
the Court’s eyes were looking elsewhere). 
14 See Freeman, 771 Fed.Appx. at 933, n. 4 (circuit court affirmed district court’s 
rulings that defendant breached arbitration agreement when it refused to pay JAMS’s 
initial filing fee and defendant’s failure to pay its share of arbitration fees precluded 
subsequent attempt to enforce that agreement”) (internal citation omitted).  
15 See Gomez, 2018 WL 3019102, at *12–13, n.4 (Defendants were in material breach 
of arbitration agreements for thirty plaintiffs who cannot bring claims to the AAA 
due to defendants’ failure to pay required arbitration fees to the AAA and cannot 
enforce those arbitration agreements against the plaintiffs   and compel arbitration). 
16 See Spano, 264 F.Supp.3d at 459 (In case where arbitration was initiated before 
the AAA and the AAA sent numerous communications to the  defendants asking 
them to pay their portion of the filing fee but defendants refused to pay such fees 
resulting in administrative termination of the arbitration by the AAA, district court 
found that “[t]he record demonstrates that Defendants' dilatory tactics have resulted 
in protracted litigation completely at odds with the laudatory objectives of the FAA, 
… and which substantially defeated the purpose of the Agreement. Defendants' 
refusal to participate in arbitration has prejudiced Plaintiff and has resulted in a 
material breach of the Agreement. As a result of Defendants' inaction, they have lost 
their right to compel Plaintiff to arbitrate his claims.”)(internal citation omitted). 
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Corporation, 251 F.Supp.3d 637, 640-644 (S.D.N.Y. 2017);17 Roach v. Tate 

Publishing & Enterprises, LLC, 2017 WL 6733983, at *3 (E.D.Cal. March 20, 

2017);18 Bruzda v. Sonic Automotive, 2017 WL 5178967, at *4–5 (D.Colo. January 

23, 2017);19 Norgren, Inc. v. Ningbo Prance Long, Inc., 2015 WL 5562183, at *4-

                                                 
17 See Nadeau, 251 F.Supp.3d at 640-644 (district court found that where AAA 
administratively closed arbitration due to defendant’s failure to submit payment of 
fees as required in the Arbitration Agreement defendant “materially breached the 
Arbiration Agreement and therefore cannot use the Agreement to compel 
arbitration.”, since to hold otherwise would set up a peverse incentive scheme 
contrary to the Federal Arbitration Act and commonsense).    
18 See Tate Publishing, 2017 WL 6733983, at *3 (In case where Defendants failed to 
pay to AAA their portion of the fees for arbitration, the district court held that 
“[d]efendants' failure to pay the arbitration costs was a material breach of their 
obligations in connection with the arbitration. … Defendants sought the stay of this 
action while the matter was arbitrated, but Defendants' actions have frustrated 
Plaintiff’s attempts to have the case heard in this Court or in arbitration. … 
Defendants should not be allowed to indefinitely postpone litigation in this matter 
while they do not comply with arbitration. Defendants' failure to pay the costs of 
arbitration has resulted in the claims not having an expeditious resolution, and 
Plaintiff has been prejudiced by the delay.”)(internal citations omitted). 
19 See Bruzda, 2017 WL 5178967, at *4–5 (district court recognized that defendant 
breached arbitration agreement which precluded its subsequent attempt to compel 
arbitration when it failed to pay its share of fees in arbitration resulting in AAA 
administratively closing the arbitration). 
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10, 12 (D.Colo. September 22, 2015);20 and Roach v. BM Motoring, LLC, 155 A.3d 

985, 994–995 (N.J. 2017).21 

 The second line of precedent holds that a party waives its right to arbitrate a 

dispute through its failure to pay its share of the costs of arbitration. See Pre-Paid 

Legal Services, 786 F.3d at 1295, n. 3 (“Other courts have treated the failure to pay 

arbitration fees as a waiver of the right to arbitrate.”), citing Brown, 430 F.3d at 

1012–1013.  Accord Freeman, 771 Fed.Appx. at 933;22 Mason v. Coastal Credit, 

LLC, 2018 WL 6620684, at *6–9 (M.D.Fla. November 16, 2018);23 Spano, 264 

                                                 
20 See Norgren, 2015 WL 5562183, at *9 (district court recognized that a party's 
failure to pay its share of arbitration fees breaches the arbitration agreement and 
precludes any subsequent attempt by that party to enforce arbitration agreement) 
21 BM Motoring, LLC, 155 A.3d at 994–995 (state supreme court held that 
defendants’ failure to advance AAA filing fees amounts to a material breach of the 
Dispute Resolution Agreement and barred the breaching parties from later 
compelling arbitration, noting “We share the concerns of the Ninth Circuit expressed 
in Brown that, without a finding of material breach, the result would be a ‘perverse 
incentive scheme’—a company could ignore an arbitration demand and, if the 
claimant did not abandon the claim, later compel arbitration.”), quoting, 
Brown, 430 F.3d at 1012. 
22 Freeman, 771 Fed.Appx. at 933, n. 4 (circuit court affirmed district court’s 
conclusion that defendant “waived its right to compel arbitration by refusing 
to pay the initial filing fee.”) 
23 Mason, 2018 WL 6620684, at *6-*8  (By failing to pay the required fees for 
arbitration to the AAA “Defendant has waived its right to arbitrate this dispute.”) 
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F.Supp.3d at 453-454, 456-460;24Garcia, 2010 WL 3259922, *4-*5;25 and Stowell 

v. Toll Bros, 2007 WL 30316, at *1 (E.D.Pa. January 4, 2007).26 

 As the Tenth Circuit concluded in Pre-Paid Legal Services, “Under either 

approach, the result is the same: [Defendant]'s failure to pay his share of costs 

precludes him from seeking arbitration.” See Pre-Paid Legal Services, 786 F.3d at 

1295, n. 4. 

 Courts further hold that under these circumstances, a party is not entitled to a 

stay of court proceedings under § 3 of the Federal Arbitration Act (“FAA”),  9 U.S.C. 

§ 3.  While this Court has previously held that the stay provisions of the FAA do not 

apply to the Superior Court, the legal analysis discussed here is still persuasive 

authority. 

                                                 
24 Spano, 264 F.Supp.3d at 453-454, 456-460 (Defendants who failed to respond to 
AAA letters regarding their obligation to pay outstanding fees before filing a late 
administrative fee under threat of exclusion from all future AAA arbitration 
proceedings waived their right to arbitration). 
25 Garcia, 2010 WL 3259922, *4-*5 (where parties contractually agreed to AAA 
arbitration but defendant failed to timely remit the fee, district court found that 
defendant’s “inaction constituted a waiver of the right to proceed with arbitration 
…” and denied defendant’s motion to compel arbitration).   
26 Stowell, 2007 WL 30316, at *1 (District court concluded that Defendant’s admitted 
failure to remit filing fee to AAA was sufficient for court to find defendant had 
defaulted and “has waived its right to compel arbitration.”).  
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The FAA requires a court to stay its proceedings pending arbitration provided 

“the applicant for the stay is not in default in proceeding with the arbitration.” See 9 

U.S.C. § 3.  A party who fails to pay its share of the arbitration fees is in default and 

not entitled to a stay under §3 of the FAA.  See Pre-Paid Legal Services, 786 F.3d 

at 1288-1290, 1293-1296 (Stay of court proceedings was lifted so that litigation 

could proceed where defendant was in default in proceeding with arbitration,27 and, 

in the alternative, where defendant in material breach of the agreement to arbitrate28 

                                                 
27 See Pre-Paid Legal Services, 786 F.3d at 1294-1295 (“Alternatively, lifting the 
stay was permissible under § 3 because [defendant] was “in default in proceeding 
with [the] arbitration.” 9 U.S.C. § 3. Section 3 does not require a stay when the 
applicant for the stay is in default. Because only [defendant] wanted a stay and 
because he was in default, § 3's mandate to issue a stay did not apply. … The parties 
agree and the record shows [defendant] failed to pay his share of the arbitration fees. 
The AAA repeatedly asked him to pay. In the arbitration proceeding, [defendant] 
did not show he was unable to afford payment, ask the arbitrators to modify his 
payment schedule, or move for an order requiring Pre–Paid to pay his share for him 
so that arbitration could continue. Instead, by refusing multiple requests to pay, he 
allowed arbitration to terminate. Failure to pay arbitration fees constitutes a “default” 
under § 3. Because [defendant] failed to pay his arbitration fees, he was in ‘default.’ 
…  (‘[T]his default was ... an intentional and/or reckless act because the AAA 
provided repeated notices to the Defendant that timely payment of the fee had not 
been received.... There is no other description the Court can find for this self-created 
situation other than “default.”’ … Because [defendant] was in default, the district 
court was not obligated under § 3 to maintain the stay so that arbitration could 
proceed.”), quoting Garcia, 2010 WL 3259922, *4. 
28 See Pre-Paid Legal Services, 786 F.3d at 1294 (“Our holding is consistent with 
decisions of other courts that have determined a party's failure to pay its share of 
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and was not entitled to a stay of court proceedings under § 3 of the FAA where 

arbitration was terminated due to defendant’s failure to pay its share of the arbitration 

fees); Rapaport v. Soffer, 2011 WL 1827147, at *2 (D.Nev. May 12, 2011);29Garcia, 

                                                 
arbitration fees breaches the arbitration agreement and precludes any subsequent 
attempt by that party to enforce that agreement. See, e.g., Brown v. Dillard's, 
Inc., 430 F.3d 1004, 1011 (9th Cir.2005) …  Sink, 352 F.3d at 1201 … Garcia v. 
Mason Contract Prods., LLC, No. 08–23103–CIV, 2010 WL 3259922, at *3 
(S.D.Fla. Aug. 18, 2010) … [Defendant] breached the arbitration agreement by 
failing to pay his fees in accordance with AAA rules and was not entitled to maintain 
the stay under § 3”)(internal citations omitted). 
29 See Rapaport, 2011 WL 1827147, at *2 (We may properly construe [plaintiff]'s 
Motion as a Motion to Stay the Proceedings Pending Arbitration since [plaintiff] 
argues that the Court should not consider this case because the Agreement ‘mandates 
that any disputes be heard by the [AAA]” and “[t]hose procedures have yet to be 
exhausted.’… Under Section 3 of the FAA, a written arbitration agreement allows a 
party to request that this Court refer the issue to arbitration “until such arbitration 
has been had in accordance with the terms of the agreement, providing the applicant 
for the stay is not in default in proceeding with such arbitration.” 9 U.S.C. § 3. Both 
parties admit that the Agreement requires all disputes to be settled in arbitration with 
the AAA, so the only issue before this Court is whether [plaintiff] is “in default in 
proceeding with such arbitration” or whether “such arbitration has been had in 
accordance with the terms of the agreement” already. If either of these conditions is 
met, the Court must deny the Motion. The arbitrator and the AAA ‘closed’ or 
‘terminated’ the arbitration because they had ‘not received [plaintiff]'s $16,650.00 
to cover the neutral's compensation and expenses for the hearings.’ As [plaintiff]  
himself admits, due to a lack of resources he was no longer paying ‘his portion of 
the arbitration fees.’ … Since it was [plaintiff]'s failure to pay his portion of the fees 
that resulted in the termination of the arbitration, this Court finds that [plaintiff] is 
‘in default in proceeding with such arbitration’ and [plaintiff] therefore cannot bring 
a motion to stay pending arbitration under FAA Section 3.”). 
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2010 WL 3259922, *1;30 Sink, 352 F.3d at 1200-1201;31 and Sanderson Farms, Inc. 

v. Gatlin, 848 So.2d 828, 837–838 (Miss. 2003).32 

                                                 
30  See Garcia, 2010 WL 3259922, *1 (“The right answer, then, is to grant this 
[motion to reopen the case]. The statute that governs this dispute squarely addresses 
it. The Federal Arbitration Act provides, at 9 U.S.C. § 3, that a court faced with a 
dispute that is referable to arbitration under contractual agreement shall stay the 
proceedings in favor of arbitration ‘provid[ed that] the applicant for the stay is not 
in default in proceeding with such arbitration.’ The record here shows that Defendant 
is now in default. Plaintiff could absolve the Defendant of that default but chooses 
not to. Therefore, the FAA no longer compels us to dismiss or stay this case for 
arbitration. And we choose not to. … ‘[Defendant's] failure to pay the required costs 
of the arbitration was a material breach of its obligations in connection with the 
arbitration. [Defendant] had a fair chance to proceed with arbitration, but 
[Defendant] scuttled that prospect by its non-payment of costs, impeding the 
arbitration to the point where the arbitrator cancelled the arbitration and declared 
[Defendant] in default. In these circumstances, we hold that § 4 of the FAA does not 
compel a district court to return the parties once more to arbitration.’”), quoting 
Sink, 352 F.3d at 1201. 
31 See Sink, 352 F.3d at 1200-1201 (“[Defendant] maintains that regardless of the 
language of § 3 of the FAA, § 4 leaves a district court with no choice but to order a 
return to arbitration. See 9 U.S.C. § 4; … (1985). In support of this argument, 
[Defendant] points to the language of § 4 which, in contrast to § 3, contains no 
express condition that a party seeking to compel arbitration not be in default in 
proceeding with arbitration. 9 U.S.C. § 4. We conclude that [Defendant]'s contention 
is inconsistent with the structure and purpose of the FAA. … In our view, it cannot 
sensibly be maintained that a district court is required to enter an order under § 4 
compelling parties to return to arbitration under circumstances where § 3 precludes 
the district court from staying its own proceeding. Such an interpretation of § 4 
would interfere with the manifest intent of Congress, as expressed in § 3, that 
arbitration is to be furthered where a party has not defaulted in arbitration, and would 
lead to duplicative and potentially inconsistent decisions if an arbitral forum and a 
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3. The Superior Court abused its discretion in denying the motion to stay 

because Appellees were not entitled to file a new arbitration proceeding.  

Eight months after the AAA closed the arbitration proceeding and after Appellant 

filed his V.I.R. Civ. P. 60(b) motion in the Superior Court,  Appellees filed a demand 

for arbitration with the AAA in an attempt to open a new case, and the Appellant has 

continuously objected. (JA387.) On October 22, 2019, the AAA issued a letter 

regarding the demand  stating that, inter alia, “in the absence of an agreement by the 

parties or a court order staying this matter, the AAA will proceed with the 

administration of the arbitration.” (JA293)(emphasis added).  Appellant submitted 

                                                 
court action were to proceed at the same time on the same claim.”)(internal citations 
omitted). 
32 See Sanderson Farms, Inc., 848 So.2d at 837–838 (state supreme court found by 
party’s refusal to pay its share of the fees and costs of arbitration, it  breached the 
arbitration provision and waived its right to arbitration since such “refusal amounts 
to an act inconsistent with the right to arbitrate. By waiving its right to arbitrate, 
Sanderson Farms has relinquished the right to seek the protections of the arbitration 
provision in the broiler contract. … Furthermore, the FAA itself provides that a party 
in default essentially waives his right or is precluded from invoking the arbitration 
agreement. Section 3 of the FAA provides that a party may compel arbitration and 
stay trial court proceedings if he ‘is not in default in proceeding with such 
arbitration.’ 9 U.S.C. § 3. As discussed above, Sanderson Farms breached the 
arbitration agreement and is thereby in default. So even under the FAA's own rules, 
Sanderson Farms is precluded from seeking the protections of the provision.”) 
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the request for a stay to the Superior Court. (JA261-360) The Superior Court denied 

the request holding that “The Court finds no reason, nor does Suid provide any to 

justify a stay order in a matter that is dismissed.”  (JA10). This was error because 

Appellant specifically argued that a stay was required because the AAA requested a 

Court order before it would stay the new arbitration proceedings. (JA293) 

Additionally, for all the reasons and based on the overwhelming legal authority cited 

in Section II.A.2, above, Appellees were not entitled to file a new arbitration 

proceeding after having moved to compel arbitration, forcing Appellant to file for 

arbitration and pay a $200 filing and then defaulting by not paying their required 

fees.  The Superior Court was required to exercise its discretion and stay the new 

arbitration proceeding under the facts of this case, and it abused its discretion by 

failing to do so. See Austin-Casares v. Safeco Ins. Co. of America, 81 A.3d 200, 208 

n.11 (Conn. 2013)(“[A] trial court abuses its discretion when it fails to exercise its 

discretion.”). 

III. CONCLUSION AND PRAYER FOR RELIEF 
 

Suid requests that the Court reverse the Superior Court’s denial of his Rule 

60(b) motion as moot and the denial of his request that the new AAA proceedings 
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be stayed pending all court action.   Suid also requests this Court grant him any other 

relief this Court deems fit consistent with the issues raised here and in the Superior 

Court.  

RESPECTFULLY SUBMITTED 
LEE J. ROHN AND ASSOCIATES, LLC 
Attorneys for Appellant 
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